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an exercise in sharing common ideas; 
in the fluidity of intellectual property 
and the importance of collaboration 
and inspiration. The name came from 
my partner, who thankfully vetoed my 
terrible earlier options — there were 
many, the only one I now remember 
being 'The Safety Valve' — and the idea 
for a text-based front cover came from 
her as well.  Her inspiration was issue 
#12 of the magazine Gym Class, itself 
about magazines, which had on its front 
cover the line: 

“NOBODY CARES ABOUT 
YOUR OH-SO-COOL 
KICKSTARTED TACTILE 
MINIMALIST UNORIGINAL 
MAGAZINE.”  

I don't know if people will care about 
this particular Kickstarted magazine — 
but the issue you hold now would not 
have been possible without the ideas of 
my partner, and her willingness to give 
them freely, and without the precedent 
set by that Gym Class cover. 

Because inspiration springs eternal, 
I myself was put in mind of System of 

a Down’s cover for 'Steal this Album!', 
which printed that same command on 
the face of the CD and was a personal 
source of delight when displayed at my 
local record shops. The text on this front 
cover — it started simply as “Tear me 
apart!” — comes directly (in my mind) 
from them. 

And that’s just the name and the cover, 
coming via an Armenian-American 
band, a London-based mag (produced 
by a man from New Zealand) and then 
me, and my partner, and a whole lot of 
unknown influences besides. If there's 
one theme running through this first 
issue, it's that: the fundamental necessity 
of (often unknown and therefore 
unacknowledged) inspiration from a 
wide variety of sources. Jonathan Lethem 
talks about it extensively in his interview; 
so too does Esther Meijer. At the same 
time, Charles Avery acknowledges that, 
though he is the creator of his own work, 
it doesn't start solely with him but comes 
first, from somewhere else. 

If that idea comes across, I consider 
this first issue a success. As the magazine 
grows, it will look wider: but as a place 
to begin, there couldn't be one better. 
I hope you enjoy it and, in the spirit of 
collaboration, if you have any comments 
please just get in touch. 

 
Cheers,
CHRIS WOOLFREY — Editor
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With some exceptions (explained further down), issue #1 of Right to Copy is licensed under a 
Creative Commons Attribution-ShareAlike 4.0 International (CC BY-SA 4.0). That means you can 
copy and redistribute the material in any medium or format; you can also remix, transform, and 
build upon the material for any purpose, even commercially. 

According to the terms of the license, you must distribute whatever you create under the same 
license, so that others can do the same. You must also provide a link to the license, and indicate if 
changes were made. You may do so in any reasonable manner, but not in any way that suggests the 
licensor endorses you or your use. 

You must also provide attribution to the original work. Please attribute the author of the work 
over Right to Copy, if you can only do one. 

For the full license, see creativecommons.org/licenses/by-sa/4.0/legalcode. 
The exceptions to this license are for the extract from Cory Doctorow’s book ‘Information 

Doesn’t Want to be Free’ and photographs by Adrian Cook, Benjamin Ehrenberg, Carlijn Jacobs, 
and Ilja Keizer, for which all rights are reserved. For these, we recommend seeking permission 
from the copyright holders themselves. Their names are given alongside their work. 

Photos by Jonathan Worth are licensed under the Creative Commons (CC BY 3.0) so you can 
copy and distribute his photos in any medium or format; and you can remix, transform and build 
upon the material for any purpose, even commercially. However, you must give appropriate credit, 
provide a link to the license (creativecommons.org/licenses/by/3.0/) , and indicate if changes 
were made. You may do so in any reasonable manner, but not in any way that suggests the licensor 
endorses you or your use.

This issue was begun in Scribus, a desktop publishing application released as free software, and 
finished in Adobe InDesign. As free software, Scribus gives users the freedom to run the software 
for any purpose as well as to study, change, and distribute the software and any adapted versions. In 
the case of Scribus, 'free' means both 'freedom' and 'available for free'. 

The font used throughout is Crimson Text.
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About the legal notice opposite
I know, its complicated. It’s very complexity is what spurs Right to Copy: to investigate why that is and, 
hopefully, make it simpler.  As we continue, we’ll aim to use fewer and fewer works on which the owner 
has reserved all rights. For issue #1 (and for many decisions besides) we’ve been pragmatic: because we 
believe that everybody has the freedom to do with their work what they want — including copyrighting 
it. Our aim is that, through the magazine, less and less people do so; and that more and more people see 
the benefits of free, open and collaborative culture.
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Information 
Doesn’t Want  
to Be Free,  
People Do 

Cory Doctorow is an author, journalist, activist and 
blogger. In his 2014 book 'Information Doesn't Want 
To Be Free', he sets out three laws for the Internet 
Age, with the third being the title of this article — 
an extract from said book. For Right to Copy, Cory 
introduces the extract.
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Introduction 

When artists talk about copyright, we tend 
to focus on what the rules prohibit and allow. 
We should really be talking about who the 
rules apply to.

Everything in the 21st century — cars, 
insulin pumps, thermostats — has a computer 
in it, and all those computers have software, 
and all that software is copyrighted.

That means that arts industry rules 
have come to be the prevailing law of the 
21st century. It means that rules that — for 
example — prohibit tampering with digital 
locks, ostensibly put in place to fight piracy, 
end up prohibiting security researchers 
from scrutinizing votingmachines and car 
automation.

This is insane. If you set out to discredit the 
whole idea of copyright, this is exactly what 
you'd do.

Whatever else we believe about copyright, 
let us agree that the rules of the arts industry 
have no business being applied to implanted 
medical devices and antilock braking systems.

— CORY DOCTOROW, LONDON, FEBRUARY 2016
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WHAT FOLLOWS IS FROM PAGES 95-103 

OF CORY'S BOOK, FIRST PUBLISHED BY 

MCSWEENEY'S IN 2014.

What the 
copyfight is about 

I've spent the past ten years in the 
the often bizarre, multi-faceted political 
struggle over the destiny of the Internet 
and copyright. It's taken me to street 
marches, courtrooms, legislative bodies, 
treaty-making UN agencies, and special 
commissions, and I've met thousands and 
thousands of people from all walks of life 
who want a free and open Internet. 

These people have devoted their lives 
to fighting against special protection 
for digital locks. They're fighting, too, 
against increased intermediary liability 
on the Internet. 

Not one of them has done this because 
of what "information" wants. Rather, 
the fight is, and always has been, about 
people. 

Copyfighters aren't in the streets 
because they worry about the fortunes of 
titanic technology companies or titanic 
entertainment companies. In truth, 
they're not even particularly exercised 
about the fortunes of people who want to 
earn a living in the creative arts. 

Ultimately, that stuff is of interest to a 
tiny fraction of the world's population. 

But the open Internet — and efforts to 
close it — affects every one of us. 

Two kinds of 
regulation

 
There's nothing wrong with the idea 

of a big, high-stakes industry having 
some legally enforceable rules — hell, 
I'd be delighted if the finance industry 
could get some meaningful regulatory 
oversight! But if banking regulations 
started to creep into everyday life, even 
their staunchest defenders would be 
dismayed. 

Most of us are comfortable with the 
idea that banks that loan lots of money 
to one another should have to document 
their actions carefully and disclose their 
liabilities to regulators on demand. On 
the other hand, we would all find it a 
little tedious if these same rules were 
applied every time you decided to pick up 
the tab for lunch with a friend. 

Industrial regulations should apply 
to industries, not individuals, families, 
and private groups. Every industrial 
regulation includes some kind of test to 
help you figure out whether your activity 
falls into the regulated realm or can be 
considered a private matter. We say that 
loans below a certain dollar value are 
excluded from banking disclosures. But if 
the U.S. was hit by hyperinflation and a 
sandwich suddenly cost a million dollars, 
you'd expect the loan threshold to be 
revised to match. If it wasn't, you'd get 
into a situation where loaning a friend 
enough money for lunch was suddenly 
subject to SEC [the US Securities and 
Exchange Commission] oversight. 

The Internet has given us 
hyperinflation for copying. Copyright's 
test for industrial activity — are you 
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making or handling a copy? — is no 
longer a good way to sort entertainment-
industry transactions from personal, 
cultural, private activity. Insisting that 
normal people, doing normal things, 
should be able to navigate a system 
designed for a big, sophisticated industry 
is a fool's errand. 

As a system of regulation for the 
entertainment industry, individual 
copyright laws can be good or bad. I 
like the part of copyright that says my 
publisher can't print this book without 
getting my permission, because I won't 
give them that permission unless they 
pay me. I don't like the part of copyright 
that says that I, the author, can't 
authorize you to break digital locks that 
are put on my works by an intermediary. 

But disagreeing with some rules 
doesn't mean you disagree with rules 
altogether. Wanting a different copyright 
isn't the same as not wanting copyright 
at all. 

Anti-tank mines 
and land mines 

Beyond quibbles over which copyright 
rules we should have, there is the even 
more pressing question of whom those 
rules should apply to. 

The rule of thumb that copyright 
uses to figure out if you're part of the 
copyright industry is whether you are 
making copies. This made perfect sense 
in the last century. Anyone who was 
pressing a record probably had a million-
dollar record factory. Anyone printing 
a book probably had a printing press, 
a bunch of skilled printers to keep it 

running, and a building to house it all.
Equating copying with industrial 

activity made sense when copying was 
hard. The legal scholar James Boyle 
describes this as designing copyright the 
way you design an anti-tank mine — 
anti-tank mines are designed to detonate 
only when you drive over them with a 
multi-ton tank. Anything lighter than 
that — a civilian car, or a civilian on foot 
— is ignored by the tank's detonation 
mechanism. Anti-tank mines don't 
always work perfectly, but when they do, 
you can (in theory) put them all over the 
place, even in playgrounds, and the only 
time they'll blow up is when someone 
shows up in a tank. 

The problem is that over time, 
computers have made copying 
exponentially easier and cheaper. It's 
as though we planted a bunch of anti-
tank mines around the playground, 
and fifty years later new manufacturing 
techniques have put safe, innocent, 
actual-size toy tanks within reach of 
every ten-year-old. Suddenly, the anti-
tank mine becomes an anti-personnel 
mine, and a system that was supposed 
to interact only with instruments of war 
starts going off indiscriminately, with a 
bunch of non-combatants inside the blast 
radius. 

Put it this way: it makes perfect sense 
that the lawyers at Universal Studios 
should have to talk to the lawyers at 
Warner Bros, when Universal decides 
to build a Harry Potter ride. But when a 
twelve-year-old wants to post her Harry 
Potter fan fiction or the Harry Potter 
drawings she made in art class on the 
Internet, it makes no sense for her to 
negotiate with Warner's lawyers. She 
can't afford to pay a lawyer to advise her, 
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and even if she could, no one at Warner's 
would find it worth their while to talk to 
her, anyway. 

And moreover, there's nothing wrong 
or new with making Harry Potter fanfic 
or drawings. Kids have been doing this 
forever; every successful artist learns her 
trade by copying the things she admires. 
That's why the streets of Florence have 
a copy of Michelangelo's David on every 
corner — Florentine sculptors learn to 
sculpt by copying the acknowledged all-
time city-wide champion sculptor. 

Technically, copyright may have 

prohibited things like this before 
(although David is safely in the public 
domain). But before the Internet, it was 
much more difficult for a rightsholder 
to discover that an offense was taking 
place, and there was very little pressure 
on intermediaries to police copyright on 
the rightsholders' behalf. No one asked 
the companies that sold school notebooks 
to ensure that fanfic was never scribbled 
in their pages. No one asked art teachers 
to ensure their students were staying on 
the right side of copyright in their figure- 
drawing classes. 
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But all this changes in an era of 
Internet-scale intermediaries, networked 
communities, and automated Notice 
and Takedown procedures. Instagram 
or Twitter becomes the preferred way 
for kids to share their drawings with 
one another; Fanfic.net becomes the 
preferred place for fanfic authors to 
share their work with one another. 
Technically, the companies providing 
these services are "making money off 
copyright infringement," but no more 
than the mall food court near the local 
high school makes a few bucks off the 
students who gather there to show off 
their infringing art while eating lunch. 

In truth, there has always been too 
much infringing material out there to 
expect it to all be policed by regulators. 
And as we've seen, that volume of 
unpoliced content has only grown 
with the advent of the Internet. The 
difference is that the regulation is 
becoming automated. The copyright-
hots that YouTube now employs to 
evaluate its content don't make any 
distinction between industrial copyright 
infringement and what I think of as 
"cultural activity." Your fan video is 
caught in the remorseless, relentless, and 
fully automated enforcement systems 
set up by rightsholders and Google, and 
can be taken down by a process that is 
entirely untouched by human hands. 
No one working for the intermediary 
or the entertainment company has the 
time or money to look at every automatic 
match and make sure they're not being 
unreasonable — instead, they have an 
automated anti-tank system, and they 
can't figure out how to stop it being 
triggered by kids. Lacking any way to 
improve the trigger, they just leave it 

where it is, and catch tanks and toys 
alike. 

Technically, copyright has always 
prohibited you from making your own 
copies of record albums and your own 
prints of feature films. My grandparents 
were legally enjoined from copying the 
78 rpm records they collected. But for 
them — and nearly everyone else of their 
generation — a rule saying "You may not 
copy records" was about as superfluous as 
a rule that said "You may not carve your 
name into the face of the moon with an 
enormous laser." The main reason the 
music fans of the 1950s couldn't copy 
music was that they lacked access to a 
record press. The law was entirely beside 
the point. 

Laws that are beside the point can 
say all kinds of silly things, and the silly 
things will be beside the point, too. The 
reality is that as soon as the capacity 
to copy music (and, later, video) for 
personal reasons reached the average 
person, the world's courts and legislators 
started creating a web of laws and 
rules that legalized this activity. They 
recognized that there was a difference 
between a music bootlegger setting up an 
illegal press to run off competing copies 
and an individual who makes a mixtape 
for a friend or records something off the 
TV to watch later. 

The Internet era has conjured forth 
mountains of nonsense about the death 
of copyright. Reformers have claimed 
that copyright is dead because the 
Internet makes it impossible to control 
who copies what; copyright supporters 
have said that the Internet itself must 
be contained, to head off that grim fate. 
This is rubbish. 

It's impossible to control who loans 
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a friend lunch money, but that doesn't 
mean financial regulation is dead. It just 
means that financial regulation has to 
limit itself to the kinds of transactions 
that take place on an industrial scale, 
among industrial players. A copyright 
regulation that is sophisticated enough 
to handle all the nuanced business 

questions that the industry encounters 
can never be simple enough for the 
majority of Internet users to understand, 
much less obey. And a copyright that 
is simple enough for a twelve-year-
old Harry Potter fan to understand 
will never be sophisticated enough to 
regulate the interactions of billion-dollar 
entertainment conglomerates and their 
suppliers and vendors. 

The ease of copying in the modern 
world has nothing to do with whether 
Warner Bros, can sue Universal for 
creating unlicensed Harry Potter theme 
parks. It has nothing to do with whether 
authors can sue publishers who print 
their books without securing the rights. 
It has nothing to do with whether movie 
studios can sue online stores that sell 
their movies without authorization, or 
cinemas that screen them without paying 
for them. 

Copyright is alive and well — as an 
industrial regulation. Copyright as a 
means of regulating cultural activities 
among private individuals isn't dead, 
because it's never been alive. 

The Internet era 
has conjured forth 
mountains of 
nonsense about the 
death of copyright. 
Reformers have 
claimed that copyright 
is dead because the 
Internet makes it 
impossible to control 
who copies what; 
copyright supporters 
have said that the 
Internet itself must be 
contained, to head off 
that grim fate. This is 

RUBBISH. 
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The Art of 
Charles Avery 

Through painting, sculpture, text and more, 
Charles Avery 's work depicts the life and culture 
of a fictional island. Using the character of Only 
McPhew, supposed discoverer of the island, Avery 
both removes himself from authorship of his own 
work and leaves open the possibility of other artists 
building their own ideas into the island.  

Charles talked to Right to Copy about 
authorship, ownership, and whether he would 
be happy for other artists to do just that.
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One of the many posters you find in Avery's work, and on the island. 
Untitled (The Square Circle), 2015
Pencil, acrylic and watercolour on paper, 84x59.4cm
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Why  
a fictional island?

 The reason is twofold. When I 
embarked on the project I’d been 
working in many different ways. I was 
interested in mathematical philosophy, I 
was writing, I had a passion for drawing 
but needed a reason to do it. I was 
making objects. 

So first, I felt that all my activities 
were all connected but I needed a way to 
relate them — and to structure the ideas 
that arose — and second, I was brought 
up on the real island of Mull, one of the 
Inner Hebrides of Scotland, so I have an 
affinity for islands. This accounts for a 
strong autobiographical vein in the work.

Where 
do you consider the 
island to be going? 
Are you documenting 
a certain point in its 
history?

History is a thorny issue that I had to 
deal with quite early on in the project. 
Sometimes I describe events that are 
definitely not present but have the status 
of myths. They’re remote, but are not 
ordered within a chronology. For the 
Islanders the future and past are just 
other ideas which form a part of the 
make-up of the present.

 It’s hard enough as it is, designing a 
fictional world, so I was keen not to have 
to invent a history for it as well.

 The Island isn’t a fantasy land. There 
are some strange creatures, true — but 
no stranger than if we were to visit a 
hitherto undiscovered continent in this 
world.  It’s just another country. As I 
have become more and more deeply 
involved with the invention of this place, 
I’ve paid much more attention to the real 
world, and so my Island has found more 
and more in common with it. I would say 
that my fictional Island is subject to the 
same forces of globalisation as us.

On the island "the whole spectrum of belief is 
represented, each school having its own hat that 
denotes its members." 

Charles Avery, Untitled (Utopian), 2015
Bronze, acrylic, card and steel plinth
29 9/10 × 16 1/2 × 16 1/2 in, 76 × 42 × 42 cm
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As to its actuality, I try not to date it 
too much style wise. You have to not be 
self-conscious about this, so I don’t think 
about it too much. If you tried to make 
it look contemporary it would date very 
quickly, and if you presumed some sort 
of futuristic appearance it would date 
even quicker! 

Often people try to categorise it, or 
point out generalisations to me: like 
there are no fat people, or everybody 
looks sad, or they look like they’re in 
the 1950s or there aren't any East-Asian 
faces. Often these observations are 
correct, and my immediate reaction is to 
rebalance by inserting these absences into 
the new drawings, thus contradicting the 
generalisation.

Where 
do the Islanders come 
from originally?

The Islanders come from Triangland 
originally, and as such are colonists. This 
other country appears to be joined to the 
Island  — according to the maps I have 
drawn — but is actually separated by a 
strange half-land called the Qoro-qoros, 
which is composed of mounds of dead 
organic matter and rubbish. This mass 
is unnavigable and really the only viable 
route to Onomatopoeia, the Island’s main 
town, is by boat.

There is an indigenous race, called the 
Iff’en, but their people and culture are all 
but extinct in the portrayal of the Island. 
Still, the Island retains strong influences 
of their philosophy, particularly with 
regard to cosmological and metaphysical 
thinking.

There are 
churches in your work; 
slogans worn on t-shirts; 
scenes of debate at the 
university. Is there a 
collective discussion 
going on?

One of the main attractions of the 
Island is the Eternal Dialectic. This is 
the name given to the huge variety of 
salons and other philosophical activity 
that takes place in the bars and cafes and 
streets of Onomatopoeia.

 The whole spectrum of belief is 
represented, each school having its own 
hat that denotes its members — although 
these hats are generally worn only by the 
most elevated members of the particular 
creed, or by tourists, who only being on 
the Island for a short time, are anxious to 
attach themselves to a particular group, 
without necessarily having examined its 
axioms. 

 I don’t take a position myself. The 
purpose of The Islanders as a whole is to 
provide a framework for the projections 
and investigations of others, but not to 
provide answers.

What’s 
the status of the island 
in our world? Is it a 
mythology of a sort?

It is a fiction. Phrases like alternative 
reality and parallel universe get thrown 
around a lot, but I oppose those ideas. 
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There is only one world, of which this 
fiction is a part.

I think mythology is a good 
description, although I think in a lot of 
people’s minds, in relation to an invented 
place, this would invoke the idea of 
an allegory — with many supernatural 
beings along the way. 

I mean ‘myth’ in the sense I explained 
before. As an event not situated within 
a chronology, and that may or may not 
have happened, but the occurrence of 
which is irrelevant to the purpose of the 
story.

What’s the 
significance 
of claiming your 
artworks to be found 
rather than created? 

Artworks are the embodiment of 
an idea. Those ideas don’t belong to 
anybody; they are not created, they 
simply occur. The notion that ideas are 
generated in a mind seems absurd to me. 
One stumbles upon them. All new ideas 
seems to be mutations of existing ones.

An artist is a professional thinker; the 
artwork is the physical evidence of their 
journey into the subjective realm of their 
imagination. It’s these objects — and I 
mean object in the broadest sense — with 
which they evince their journey and 
which they bring to market to fund the 
next foray. 

I guess I also want to divest myself of 
responsibility.   

Given 
that level of distance, 
do you consider the 
artworks to be yours?

I consider them to be mine until I sell 
them.

Then 
you don’t feel a sense 
of ownership over the 
objects and stills being 
‘found’?

If I found a meteorite whilst walking 
on a hill, I would regard it as mine, and 
I think this is the same. The universe 
doesn’t have property, because it is 
everything. The concept of property is a 
feature of the universe.

So you’d 
be open to others 
interpreting the life and 
times of The Islanders in 
their own way?

I’m creating a structure, which I want 
people to use to create their own story 
or even agenda. The Islanders is a map, 
or a guide to place. Sometimes I think of 
it as an encyclopedia. Not an A — Z but 
a book that is always finished, yet never 
finished, through which the subject can 
take any route, make their own journey. 
Some people will visit it like tourists, 
others will see themselves as travellers. 
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Some may even stop and live there.
The important thing is that the work 

is compelling enough that the subject 
will inhabit it to some degree. If you 
view the work through the prism of the 
art-historical narrative it will be less 
rewarding.

And 
would you expect 
somebody reinterpreting 
your work to credit you?

 
Any interpretation of the Island would 

automatically credit me I think, even if I 
didn’t want to be nominated. 

There is a
 modern tradition of 
myth-making: Tolkien 
called it mythopoeia. Isn’t 
there a constant push and 
pull, though, between a 
love of collective stories, 
shared history, shared 
cultural consciousness, 
and a desire to assert 
oneself as author? Do you 
feel that push and pull? 

 Not really. Being asserted as the 
author has never been my problem. 

"People ... point out generalisations to me: like there are no fat people, or 
everybody looks sad."

Charles Avery, Untitled (Kids playing on raft), 2015
Pencil, ink, gouache on paper mounted on linen, 84x114.3 cm, (Diptych)
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Charles Avery, Untitled (Bather with white swimming cap in 
the Memory of Conchious-Ness), 2015
Pencil, acrylic, watercolour and ink on paper, 57.2x83.7cm
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Other people are more than happy to 
do that. Disassociating myself is more of 
a problem. I think the world naturally 
wants to assert a figurehead, attach ideas 
to an identity. This is very colonial. I 
don’t mind. 

The brand has to be a part of it; of 
what you do. Besides, sometimes the 
attention is nice. I’m not a complete 
recluse.  

In a way I’ve built the idea of 
authorship into the project, in the form 
of Only McPhew, the hunter-explorer 
who believes himself to be the discoverer 
of the Island.  Only McPhew represents 
at once the author and the reader-viewer, 
or perceiver. It’s as though I or he 
simultaneously invents and discovers the 
world.

Do you
have ideas about where 
the island is? Could 
somebody get there and 
would they want to go?

 It is situated at the centre of a fictional 
archipelago of myriad other islands 
and islets.  It is the continental Island 
from which all others are isolated. This 
archipelago, and the sphere over which it 
is strewn, represents the universe. There 
is no ‘there’, in the terrestrial sense.
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Whatever 
Happened 
to Fair Use?  

Whitney McGuire examines the effect of YouTube’s 
software for policing copyright infringements, which 
all but ignores the completely legal use of copyrighted 
material.
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YouTube 
has been a 
mainstay 
for digital 
creators since 
its inception. 
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It’s the ultimate textbook; the 
purveyor and explainer of culture; a 
place where people not only create but 
collaborate as well.  For some creators, 
it’s even the avenue through which 
expression becomes career; a place where 
definitions of celebrity are changed in a 
nanosecond. 

But YouTube’s complicated and often 
unfair relationship with copyright law, 
which for all intents and purposes is the 
most influential body of law affecting 
online creators, often leaves them 
behind. While the law tries to encourage 
the creation of art and culture by 
rewarding authors and artists with a set 
of exclusive rights — the US Constitution 
puts it neatly, granting the US Congress 
power to “promote the progress of 
science and useful arts, by securing for 
limited times to authors and inventors 
the exclusive right to their respective 
writings and discoveries.” — what it 
usually does, specifically within the 
digital landscape, is hinder creation and 
progress. 

Consider Angry Joe, a well-known 
video game reviewer who in 2013 
uploaded a video to YouTube departing 

from his usual content — of theatrics, 
visual effects, and insightful commentary 
— to reveal a more heated tone. Angry 
Joe was, well, angry! Rightfully so. Out 
of more than five hundred videos before 
that upload, sixty-two had been “flagged” 
for alleged copyright infringement. 
Instantly, the income he was receiving 
from his videos was halted. Angry Joe, 
like scores of other creators, utilised 
his videos and YouTube channels as 
supplemental (if not complete) income 
but found himself face-to-screen with 
YouTube’s Content ID technology;. 
an over-sweeping response to a mass 
proliferation of videos uploaded to 
YouTube in proportions so exponentially 
large that individual case-by-case 
checks for copyright infringement are 
impossible. 

In theory, Content ID protects 
copyright owners.  In practice, it 
eliminates the very revenue of the 
creators that thrust YouTube into media 
behemoth territory.  Consisting of a 
database including both audio and video 
files, which copyright owners submit 
to YouTube, Content ID compares the 
files with those uploaded to YouTube 
whenever a copyright owner submits 
a claim regarding a video that includes 
content matching the audio or images 
they own. If a match is found, the system 
automatically submits a claim to the 
uploader. 

This is problematic for a number of 
reasons.  First, the effect of the Content 
ID claim is left to the discretion of 
the copyright owner, regardless if the 
claim is frivolous or abusive; second, 
some Content ID claims prevent 
certain material from being available 
on YouTube while the content is under 
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YouTube's system were 
applied to your physical 
product as a collage artist, you 
would have the opportunity 
to defend yourself only after 
your work had been removed 
from galleries, shelves, and 
websites. 

IF
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investigation. In the case of somebody 
like Angry Joe, a video not being 
available is an automatic loss in revenue. 
Further, there is no effective option for 
an alleged infringer to refute the validity 
of a Content ID claim prior to taking 
down the video or halting advertising 
revenue: which is ultimately the most 
problematic aspect of the technology.
It is especially problematic because the 
majority of videos uploaded to YouTube 
could be considered fair use; that is,  any 
copying of copyrighted material done for 
a limited and “transformative” purpose, 
such as to comment upon, criticise, 
or parody a copyrighted work.  It is a 
complete defence to a claim of copyright 
infringement and offline, fair use is 
litigated in court. 

Judges consider four factors when 
deciding whether or not something 
constitutes fair use: first, the purpose and 
character of the use of the copyrighted 
work; second, the nature of the 
copyrighted work; third, the amount 
and substantiality of the portion taken; 
and fourth, the effect of the use upon the 
potential market.  

An example. Imagine you’re a collage 
artist whose livelihood depends on your 
artwork.  As a collage artist, parts of your 
work are derived from other previously 
existing works; yet your final product is 
something novel, transformative. Now 
imagine the creators of the works you 
utilised file a copyright infringement 
suit against you. In the real world, you 
would have an opportunity to defend the 
validity of your work in a court of law 
before any adverse action is taken against 
you and your work. If YouTube's system 
were applied to your physical product 
as a collage artist, you would have the 

opportunity to defend yourself only 
after your work had been removed from 
galleries, shelves, and websites

Collage, the curation and arrangement 
of preexisting works to create a new 
work, is exactly what many YouTube 
creators like Angry Joe create. Clip 
content — copies of small portions 
of preexisting works — is regularly 
used by YouTube creators to illustrate 
their critique of a film or video game, 
for instance.  It’s also used to parody 
preexisting works.  Parody, commentary 
and criticism are the foundation of 
transformative works, which in light of 
the first fair use factor, add something 
new, altering the original work, giving it 
a new expression, meaning, or message.  

Another example. A website 
centered on collaborative writing 
invites visitors to post paragraphs from 
existing stories.  No, the first posting 
is not transformative, as it’s literally a 
paragraph parsed from a preexisting 
work, but the subsequent paragraphs 
taken from different existing works 
create an entirely new story.  Once the 
writing process commences, significant 
portions of the story are deleted, 
rewritten and altered to create a new, 
transformative work.  According to 
copyright law scholar, Kurt Hunt, 
“refusing to extend the fair use doctrine 
to such a situation would only serve to 
prevent the authoring of transformative 
material.” This is clearly not the purpose 
of fair use or copyright law. 

Of course, criticism and parody are 
two things at which some less-than-
confident copyright owners recoil; so 
naturally, these concepts add fuel to the 
dark underbelly of Content ID and of 
copyright takedown notices in general. 
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TAKE
DOWN

abuse has become 
another problem for 

YouTube creators.

As a result of unchecked 
takedown notices and little to 
no recourse for the accused,
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Their uncanny leverage and use it as 
a way to control, by elimination, critical 
discussions about their work. As a result, 
of unchecked takedown notices and little 
to no recourse for the accused, takedown 
abuse has become another problem for 
YouTube creators. Though it predates 
Content ID by a few months, the 
landmark Lenz v. Universal Music Group 
lawsuit, also known as "The Dancing 
Baby" case, is a symbolic example of the 
battle that Content ID now automates. 

On February 7, 2007, Stephanie Lenz 
uploaded a 29 second video of her two 
children dancing to Prince’s “Let’s go 
Crazy.” She titled the video “Let’s Go 
Crazy #1.”  About four seconds into the 
video, she asks her thirteen-month old 
son “What do you think of the music?” 
after which he bops ups and down while 
holding a plush toy.  At the time Lenz 
posted the video, Universal was the 
publishing administrator responsible 
for enforcing Prince’s copyrights. To 
enforce them with respect to YouTube, 
Universal’s head of business affairs 
assigned an assistant in the legal 
department to monitor YouTube on a 
daily basis. He searched YouTube for 
Prince’s songs and reviewed the video 
postings returned by his search. When 
reviewing such videos, he evaluated 
whether they “embodied a Prince 
composition” by making “significant 
use of … the composition, specifically 
if the song was recognizable, was in a 
significant portion of the video or was 
the focus of the video.”  
According to Universal, “[t]he general 
guidelines are that [we] review the 
video to ensure that the composition 
was the focus and if it was we then 
notify YouTube that the video should be 

removed.” The legal assistant contrasted 
videos that met these criteria against 
those “that may have had a second or 
less of a Prince song, literally a one line, 
half line of Prince song” or “were shot 
in incredibly noisy environments, such 
as bars, where there could be a Prince 
song playing deep in the background . 
. . to the point where if there was any 
Prince composition embodied . . . in 
those videos that it was distorted beyond 
reasonable recognition.”  During the 
case, the Court noted that none of the 
video evaluation guidelines set down 
by Universal included consideration of 
whether Lenz’s use of the song might be 
covered under the fair use doctrine.

When Universal’s legal assistant 
reviewed Lenz’s video, he recognized 
“Let’s Go Crazy” immediately. He noted 
that it played loudly in the background 
throughout the entire video. Based 
on these details, the video’s title, and 
because Lenz can be heard asking if her 
son liked the song, he concluded that 
Prince’s song “was very much the focus 
of the video.” As a result, Universal 
decided the video should be included in a 
takedown notification sent to YouTube 
that listed more than two hundred 
YouTube videos Universal believed 
to be making unauthorized use of the 
song.  In response, YouTube removed 
the video and sent Lenz an email on June 
5, 2007, notifying her of the removal. 
Both Lenz and Universal engaged in a 
legal tête-à-tête resulting in the court’s 
decision that any copyright infringement 
notification must be preceded by a fair 
use consideration.  

The court did not offer much guidance 
as to how that consideration might 
be made, nor to what extent fair use 
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should be considered, but it did provide 
the standard that alleged infringers 
should be offered an initial benefit of 
doubt from copyright owners.  The case 
demonstrates the disconnection between 
law and reality online and it predates 
Content ID. 

According to YouTube, once a dispute 
is filed by the alleged infringer, all 
recourse rests in the copyright owner’s 
control: they can choose to respond to 
the dispute within 30 days, they can 
file a court order requesting the video 
permanently removed, they can file a 
copyright strike on YouTube resulting 
in the automatic take down of the video, 
or they can choose to cancel the appeal.  
As a result, the alleged infringer literally 
has no real power in disputing a Content 
ID claim.  Of course, an unauthorised, 
unaltered clip posted to YouTube is most 
likely not transformative, even if there 
is discussion or commentary added to it 
and Content ID is effective at catching 
unauthorised, infringing uses such as 
this; but what about the fair use analysis? 

That question has gained its own 
hashtag. #WTFU, which stands for 
‘where’s the fair use?’, is gaining a 

lot of momentum online.  In one 
#WTFU video, a YouTuber explains 
how his revenue was halted because he 
interviewed the creators of a video game 
and used clip content from the same 
game. Other #WTFU videos explain how 
even though YouTube has amended its 
policy to set aside funds to legally defend 
(in court) those top creators with a track 
record of creating videos that qualify as 
fair use, this is a very small percentage.  
The rest, i.e. the majority of YouTubers, 
are left to fend for themselves against 
copyright takedown notices.  

#WTFU has been successful in gaining 
the attention of those responsible for 
this imbalance.  YouTube’s CEO, Susan 
Wojcicki, tweeted on February 26, 2016 
thanking the YouTube community for 
their feedback and ensured them that 
YouTube was listening.  _The hashtag 
also gained the attention of the U.S. 
Copyright Office. On December 31, 2015, 
the Copyright Office_requested public 
comments on the Digital Millennium 
Copyright Act (DMCA) Section 512 safe 
harbor provisions, also known as the 
“notice and takedown” provisions._ The 
Congressional intent behind Section 512 

#WTFU
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was to “provide strong incentives for 
service providers,” like YouTube, and 
“copyright owners,” like Universal Music 
Group, with the cooperation of copyright 
owners, to “detect and deal with 
copyright infringements,” online. The 
effect of these measures was intended 
to establish “greater certainty to service 
providers concerning their legal exposure 
to infringements that may occur in the 
course of their activities.” In other words, 
YouTube, the middleman between 
copyright owners and online content 
creators, is exempt from liability as long 
as copyright owners certify, by checking 
boxes, that their infringement allegation 
is made in good faith, is accurate, and is 
not abusive. While the intended outcome 
of Section 512 was achieved, the side 
effects of such a policy run counter to the 
purpose of copyright law.   

Neglecting creators’ rights on both 
sides affects those creators, of course, 
but there are broader implications for 
our culture. As legal expert Taylor 
Bartholomew notes, “YouTube allows 
creators to recapture the shared 
experience of American [and other] 
media.” Our ability to share and discuss 

clips, he says, is “crucial for expanding 
important cultural discussion into 
cyberspace.” To collaborate and discuss, 
individuals need to be able to build 
on each other’s ideas in a synergistic 
manner; in a way that enhances 
individual creative activity. We already 
see this in the myriad “react” videos 
made by YouTube users and others. For 
those users, the expansion of cultural 
debate onto the internet is a natural, 
non-threatening, evolution. Strict 
enforcement of copyright, without a 
viable opportunity to prove fair use, 
threatens the creative process and 
the use of pre-existing clips to enrich 
cultural discussion.  This paradigm 
threatens to shut down emerging 
works, which have the potential to be 
important contributions to our culture.  
By foreclosing the opportunity for 
users to have a viable recourse against 
copyright infringement claims, YouTube 
has threatened the creative freedom 
their users are entitled to. As a result, 
it risks alienating the very community 
responsible for its popularity.  

#WTFU
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"Stealing is much 
harder than 
people think." 

Jonathan Lethem is the author of nine novels, 
including the New York Times bestseller ‘The 
Fortress of Solitude’.

In 2007 he wrote ‘The Ecstasy of Influence’ for 
Harper’s Magazine, arguing not just in favour of 
plagiarism but also for its necessity in all art. To live 
his argument, Lethem constructed the essay from 
other people’s sentences, revealing his sources at the 
close of the essay.  

'The Ecstasy of Influence’ is the most linked to 
piece in the history of Harper’s online.
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What  
was the context for 
writing 'The Ecstasy of 
Influence'?

I grew up in a family that was geared 
towards visual arts. I was a painting 
student myself — when I was a teenager 
I went to art school — and when I was 
in high school I always went to galleries 
and museums with my dad. So I regularly 
absorbed the aesthetics and ideology of 
post-war 20th-century art, which was all 
cut and collage. Everything from Dada 
and surrealism to Robert Rauschenberg 
and Jasper Johns, and of course all the 
pop artists. That stuff seemed very native 
to me, very natural. And I responded to it 
before I’d formed any inhibitions or any 
categorical anxieties about these things. 
I just thought “Well that’s what making 
stuff consists of.” You grab onto other 
stuff and you change it.

Then at the same time, there’s the 
world of vernacular arts; the American 
vernacular arts of comic books and rock 

’n’ roll, and the Warner Bros. cartoons 
— all of it seemed to me to be endlessly 
full of references and snatches of other 
things. Call and response. Answer 
songs, and cover songs. The comic 
books I liked — Mad Magazine is a great 
example — were full of references and 
appropriations. That vernacular art 
seemed to me to mix up in the most 
natural possible way with the high arts 
practice I was seeing in museums. 

So I just felt, before I’d formed any 
defences, that this was where the action 
was. I loved the energy of reference and 
borrowing and collage. It seemed to me 
to go together with having something 
interesting to say or add. If you wanted 
to make it as an artist you were probably 
going to be doing something like that. 
I took it as given. When I switched my 
activities so decidedly into wanting to 
be a fiction writer, I guess I dragged all 
those assumptions with me unthinkingly 
and I began to apply them.

In some ways, I was drawn to very 
conventional aesthetics as a fiction 
writer. I get all sorts of false credit 
for being some sort of avant-gardist 
just because I incorporate genres into 
my materials — but if you know what 
avant-garde practices in the field of 
writing consists of, you know that I’m 
not avant-garde. I’m not doing Oulipo 
group-style experimentation and I’m 
not a hard-edged modernist who’s 
foregrounding really provocative formal 
experimentation.

I like storytelling. And by the 
standards of all the things that were 
possible in fiction by the time I 
came along, I do very ordinary and 
normative stories, scenes and characters. 
My sentences are not outrageously 
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experimental in any way and neither are 
my narratives.

But I do have this very free sense of 
appropriative technique. And I not only 
used it right at the start, putting lines 
of other people’s into my writing, or 
making very overt references to things 
— writing in a kind of unembarrassed 
emulation of say, Philip K. Dick and 
Raymond Chandler — but I was talking 
about it from the very start. So when I 
began to publish and anyone cared about 
what I was doing, one of the first things 
I’d say was “Well this was taken from 
here and that was taken from there.” 
I just said it out of enthusiasm. It just 
felt like I was saying what I was doing; 
I was proud of what I was doing, and it 
was part of accounting for my activities 
when the conversation began. And I 
would get pushback. You know, I don’t 
want to create straw men here but I 
would get some degree of it. There was 
a feeling that I wasn’t supposed to say 
those things. That saying it doesn’t match 
the model of the author as this sort of 
imperial, isolated bringer of the tablets 
from the mountaintop.

And it irritated me. Because I thought, 
well haven’t we exposed those pretences 
of autonomy? For me, the truth was 
that texts mingled. They had things 
to do with other texts. Even the ones 
that come out looking like mine did, 
more traditional and ordinary on their 
surfaces — they were seething with 
appropriations. You didn’t have to be 
experimental, like William S. Burroughs 
or something, doing cut-ups, and 
prominently, radically wearing your 
methodology on your sleeve, to in fact 
be a participant in it. It was kind of a 
helpless, happy part of writing — that 

you would be sometimes imitating 
people, sometimes even grabbing onto a 
bit of their language and mashing it up 
with yours.

With the beginning of early internet 
discourse, early digital media discourse 
— and obviously the discourse around 
sampling in rap music — I saw something 
that seemed to be continuous with those 
earlier aesthetic practices that I’d taken 
aboard so automatically. 20th-century 
fine arts, and pop culture. The way pop 
culture was already full of mash-ups and 
appropriations. The way Mad Magazine 
operated, or the way the Beatles stole a 
Chuck Berry riff. Whatever it might be.

I started to see these things in terms 
of a continuity. I was excited by this 
new conversation; but I also felt its 
limitation, specifically in its failure to be 
completely encompassing. It seemed to 
be all about saying these ideas were brand 
new. Something’s in the air, the times 
they are a-changin', look out you old 
fuddy-duddies. And I thought, you know, 
Shakespeare wouldn’t be all that knocked 
out by your appropriative techniques. He 
was already doing that.

Sometimes you saw a more sweeping 
argument, in the arguments by legal 
advocates like Lawrence Lessig. And I 
was very excited by Lawrence Lessig’s 
books, but I still felt that in a way the 
conversation was missing a centre, a 
straddling centre from the position I felt 
I occupied, which was that of an ordinary 
working artist. Not someone who was 
developing a brazen methodology and 
daring people to sue me, you know. 
Someone who was simply going along. 
I wanted to say “even I am part of this 
continuity. And just because it doesn't 
get me into trouble, the way it does 
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other people, don’t mean I shouldn’t 
speak up for the ones who are getting 
into trouble, and say ‘really this is all 
one thing’, and yes it has a tremendous 
contemporary relevance: digital media’s 
making it possible for many people 
to suddenly appropriate the work of 
others in all sorts of thrilling and maybe 
disconcerting ways, and I want to speak 
up in favour of it, but also it predates 
that and is not only an outgrowth of that 
particular circumstance but is actually 
innate in our practice.” That was that I 
really wanted to say. That these were just 
visible frontiers of something that was 
the entire territory.

It was what everyone was doing, 
whether they wanted to admit it or not. 
And to want to say that was a political 
gesture in a way; of course it was a way 
of pushing back against the capitalist 
ethics of intellectual property, which I 
felt were constantly being exaggerated in 
favour of rights holders and against the 
needs of the audience and subsequent 
art makers but also distorting the truth 
of the situation for artists. I just felt like 
there was something to say that wasn’t 
being said by sweetly stodgy Lawrence 
Lessig or violently provocative web-
based whippersnappers but that a 
middle-aged, middling practicing artist 
like myself could say. To say “I think 
this is really important and it covers a 
lot more of the territory than anyone is 
saying.”

And then I had my big idea, to just do 
it by stealing. To practice intertextuality. 
And of course, even that was not a 
new idea. The great thing is, I knew 
there were plenty of people who'd done 
things like this too, and so I couldn’t 
claim originality in my disclaiming of 

originality. 
I had a great time doing it but it was 

a hell of a lot of work. Stealing is much 
harder than people think. To research all 
those bits and pieces, to follow all those 
trails and put it together so it worked — 
it was very hard.

Not that it isn’t an unstable text. 
I think if you examine that thing it 
contradicts itself in various, peculiar 
ways at certain times, because I’m putting 
together the avowed beliefs of people 
who didn’t know they were talking about 
this subject with people who knew that 
they were; and I’m putting together 
passionate advocacy against the existence 
of intellectual property per se with 
other people who are being reasonable 
centrists, who are saying we should 
have some copyright but it should be 
much more restricted and limited than 
it currently it is. You know, some of the 
people that are smoothed together into 
one big voice in that piece are actually in 
distinct disagreement with one another.

But making it was like the ultimate 
arts and crafts project, like returning 
to what I did as a teenager -  making 
a comic strip out of cutting up other 
people’s comic books.

Did you begin  
with an argument and 
work from the argument 
to your material?

Well, I’d been reading enthusiastically 
in this area. People like Lessig, who I've 
mentioned, and Siva Vaidhyanathan. 
And they’re full of references — both 
of them. These are the cool lawyers, 
right, who are helping the cause. And 
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they, to their credit of course,  were 
citing things like Mark Twain’s defence 
of Helen Keller. And you’d have a little 
citation of that, so I’d go and read Mark 
Twain’s defence of Helen Keller. Or, 
you know, Thomas Jefferson’s remarks 
on the subject. And I started keeping a 
scrapbook of all the great things people 
had said, and looking for ways that they 
might slide together, and then thinking 
of ways I could make them say what 
hadn’t been said yet, that I wanted said. 
Because when I rearranged them I could 
start to bring my own feelings of what 
hadn’t been described into view.  

I compiled the most enormous amount 
of possible sources and then looked 
around for things that seemed to be 
echoing one another in amusing ways. 
I have William Gibson talking about 
William S. Burroughs’ cut-up method, 
and saying things that if I’d known to say 
them myself I would have said exactly as 
he did. You know, his relaxed defence of 
cut-up methodology, and his connection 
of it to his own prose style — which is 
taken more as an original author’s voice 
— was exactly the kind of confession or 
description I was looking to make myself. 
So it was enormously useful coming 
across someone else who felt the way I 
did.

But those were usually stray remarks, 
so I was piling up all these remarks into 
kind of a giant manifesto. There are 
bits of my own writing in there. When 
I claim to be the first person to notice 
that Dylan’s line “But to live outside the 
law you must be honest” comes from 
this Don Siegel film The Lineup, that’s 
actually me. For a moment. Poking my 
head up.

In the piece,  

you have the line “A time 
is marked not so much 
by ideas that are argued 
about as by ideas that are 
taken for granted.”

That’s Lessig’s line. And that is a great 
line. Actually, there’s a story behind my 
use of that line. One of the really bizarre 
ironies of the first publication of the 
piece is that I had long conversations 
with my editor about how we were 
going to do the attribution at the end 
of it. I was very excited about the reveal 
section of the piece at the end, and that 
it shouldn’t just be a listing of different 
sources but that it would give me the 
opportunity to describe the sensation 
or the action of putting them together,  
so I could make the process visible in 
that latter part of the essay. I started to 
realise that I had decisions to make about 
whether or not to contact people, or to 
try to anticipate trouble.

Now there were words by dead 
authors used in the piece, and some of 
those have estates but by the absolute 
nature of my beliefs about these things 
— and I asserted it within the piece — I 
don’t care what people’s heirs think about 
my use of their ancestor’s words. I have 
no compunction there. That was the 
easy category. Then there were living 
but extremely famous people, you know 
where I took a piece of a Brian Wilson 
lyric or a line from Thomas Pynchon or 
whomever, who’d probably laugh me off. 
It wasn’t like I was taking anything away 
from them. The copyleft activists, like 
Siva Vaidhyanathan or the guys from the 
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band Negativland, or Lessig — I assumed 
they’d be so excited by the propaganda 
value of my gesture that they would be 
very happy to lend me their words. But 
there were also living academics who 
didn’t really have any clear affiliation 
with this argument; you know, scholars, 
academics, people who were not very 
famous writers and were alive but 
weren’t necessarily part of the copyleft 
vanguard and might feel kind of misused. 
And I tried to think about whether or 
not I wanted to somehow pre-empt their 
anxiety or give them a warning or let 
them know.

And I decided no, that I was just going 
to publish and see what happened. So I 
decided not to contact any estates, that 
I wouldn’t talk to any lawyers, that I 
wouldn’t talk to any living writers — I was 
just gonna see what happened. To put my 
money where my mouth was. I’d let the 
piece convince them that this was okay.

And of all the people who felt a little 
misused or hurt, it turned out to be 
Lessig. He wrote a letter to Harper’s 
saying how he kind of enjoyed my 
gesture but felt uncomfortable because 
I’d incorporated his single favourite line 
he’d ever written. And I think it must be 
that line. He never said exactly but it’s 
got to be that one. And I don’t know if 
he was doing it just to be heard from or 
if he was really upset. You know it was a 
very Lessig-like centrist position. He was 
sort of saying “Lethem’s stealing is good 
but these things don’t exist in a vacuum. 
It's possible that people could have 
grievances or love something they wrote 
and want to hang onto it. And in fact, my 
feelings are hurt.”

What was 
the response like from 
your contemporaries? 

Well, there’s been all sorts of 
reactions. I mostly only hear the friendly 
ones. As much as people like to grumble 
about things they don’t usually actually 
bring their complaints to you directly. 
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So I know more about how people have 
embraced it.

In one way, I was trying to suggest 
with the piece that literary art should 
catch up a little more with other art 
forms. And I’m hearing constantly that 
it’s being taught in art schools. Professors 
at fine arts academies are saying “Oh 
I teach that essay all the time”; and 
I’m proud but also wish it had more 

penetration in the literary field instead. 
And I do hear from people who teach it 
in other contexts as well; I shouldn’t say 
that that’s not going on. 

So it’s neat to have created a thing 
that gets this sort of play. It was a nice 
moment for me. It was a weird year 
because I published what was probably 
my least appreciated novel that year, 
and here was this essay that had such a 

That relationship 
between familiarity and 
doing something new is 
underrated. People want 
to praise the part of things 
that seem to them radical 
and extraordinary. It doesn’t 
really seem very natural 
to say “Oh I loved this 
book! About 75% of it was 
extremely familiar to me!”
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success; my novel was kind of a sad tag 
along.  A whole book was disfavoured in 
favour of a magazine piece. Which is a 
very unusual experience for a novelist to 
have. It was almost like I might as well 
have not published a novel that year.

And it still gets referenced a lot. 
You know, in one stroke it turned me 
from a novelist into a kind of “public 
intellectual”. I felt that very odd kind 
of respect accorded to me. As though I 
would now weigh in on lots of things. Of 
course I haven’t ever really played that 
card again but it still sticks a little bit, 
which is neat, and here we are talking 
about it when it was published quite a 
long time ago.

There
does seem to be more 
of a resistance to these 
ideas in literature than 
in music and visual arts. 
With literature, isn’t 
there a sense that with 
so-called ‘genre fiction’ 
— sci-fi, fantasy and so 
on — talking about your 
influences is acceptable, 
even encouraged, and 
then with what people 
might call ‘literary 
fiction’ you’re expected 
to hide that influence?

I think that’s sort of true, although 
it’s like there’s a big middle where 
it’s uncomfortable. At the very high 
end you have modernism — and you 
can’t really confront modernism or 
postmodernism with any kind of 
principled aesthetic clarity without 
encountering appropriation all over the 
place, and intertextuality all over the 
place. But that's either an academic or 
avant-garde understanding of literature. 
So there’s a highbrow place where it’s 
okay and then it’s okay in the “low”, or 
folk, or vernacular arts. Pop culture, 
genre fiction. There, there’s quite a lot 
of fan fiction and mixing and happy 
appropriation and intertextuality.

But there’s a very large, dominant 
middlebrow appetite for literature where 
readers want there to be a kind of purity; 
which I think is a bogus purity but I’ve 
come to respect that desire. I think it has 
to do with a reader’s sense of admiration. 
People do want that purity, that sense 
of originality; to be able to admire 
something original. I just think it’s bogus. 
One of the things that I’ve said, which is 
sort of half-assed but has become a bit 
of a token phrase I’ve seen bounced back 
at me, is that mostly when people say 
something is original they just mean they 
don’t know where it came from.

I think originality may be more 
of a value description — like saying 
“delicious” — than it is an accurate 
categorical description of anything. 
You know, when we say original what 
we mean is “It wowed me, I felt the 
sensation of newness, and epiphany and 
excitement.” The truth is, if you work 
making stories you realise that familiarity  
is needed. Archetypes, references, 
familiar frameworks, they’re needed. 
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In fact they usually need to dominate 
in order for you to do original things 
that will seem striking, and unusual and 
amazing. If everything in something 
is unprecedented it’s incoherent — it 
doesn’t have any purchase on the reader’s 
imagination. Because they have no 
method for grappling with it. It doesn’t 
remake their sense of what stories can do 

because it doesn’t engage with what they 
believe stories can do. So you have to 
have lots of ingredients that are familiar 
in order to do something provocative 
and strange.

That relationship between familiarity 
and doing something new is underrated. 
People want to praise the part of 
things that seem to them radical and 
extraordinary. It doesn’t really seem very 
natural to say “Oh I loved this book! 
About 75% of it was extremely familiar 
to me!”

If you switch to thinking of originality 
as a way of describing what you loved 
about something — as a sensory word, 
like delicious or thrilling — then it works.

It’s interesting  
because with TV, you 
might praise a show 
where 75% of something 
was familiar to you. Look 
at The Simpsons…

There are discourses where the playful 
engagement with intertextuality, with 
context and sources is encouraged. The 
audience has been encouraged, or has 
encouraged itself, to be knowing and 
delighted with that.

But I think there are lots of variations. 
There are people who know that what’s 
so great in a certain kind of novel that 
comes along is the way it turns variations 
on some trope or genre or archetype. 
You know, the recognition that even 
literary fiction is a series of genres; the 
academic satire, the marriage plot, and 
so forth. This kind of knowingness 
does infiltrate even middlebrow literary 
conversation. I guess I would dare to say 
increasingly. I hope that’s true.

When   
we’re talking about these 
things — originality, 
intellectual property, 
copyright, influence — 
would you agree that 
there’s the economic 
argument on the one 
hand and the moral on 
the other? In the essay 
you talk about the idea 

I think originality 
may be more of a 
value description — 
like saying “delicious” 
— than it is an accurate 
categorical description 
of anything. 
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that you are delighted 
to be plagiarised but not 
to have your writing 
pirated.

Well, right. This is one of the ways the 
essay floats in and out of contradiction 
— it speaks of a kind of ideal, universal 
understanding that we’re all brothers 
and sisters, and everything belongs to 
everyone; which is exciting, and I believe 
in that ideal. In the sense that I believe, 
you know, that being truthful is good; 
but I still go around conveniently lying. 
And yet I believe in the aspiration to 
truthfulness, right?

The idealist part of me feels that 
the expression of our ideals is crucial. 
Airing them out, embodying them to 
what extent we can, is a crucial human 
engagement. And I’m very proud of the 
parts of that essay that speak to these 
ideals.

But then again other parts of the essay 
speak to the fact that we are embedded 
in systems: political, social, economic, 
legal. And there are conventions, as well. 
Structures that require a pragmatism or 
realpolitik.

You know, I don’t exist outside of 
those. I myself make my living, or party 
of it, by my copyrights. So if you wanted 
to accuse me of hypocrisy for expressing 
these kinds of questing, yearning ideals, 
you’re free very to do so. And I also, for 
that matter, have tremendous pride that 
my name appears on my books. The 
economic fact aside, I’d be bewildered if 
it was suddenly the case that no one even 
understood that I put the things together! 
It makes up a big part of my identity.

With the essay, I wanted to 

acknowledge the superstructure of my 
participation in a field of activity that 
makes my work simultaneously my 
own and not my own. That my work 
is something I can feel justifiably proud 
of and also feel justified in hoping you’ll 
sometimes buy a new copy of, and 
therefore keep me going, keep the wolf 
from the door; that I feel good about all 
that and at the same time, not deny nor 
fail to make reference to the ways in 
which I know it’s a participation in a field 
that transcends my individual vanities 
or needs, and that literary practice is 
fundamentally intertextual, and that I 
think that it should ultimately be that. 
That my work should go out of copyright 
and be manipulable or dissolve in some 
sense into the larger stream after I’ve 
finished this brief affair of playing the 
celebrated role of the individual creator. 
Which is a neat role to get to play in 
life; I don’t pretend that I’m not lucky to 
enjoy being someone whose words are 
valued.

But you know, even that: talking of 
the economic thing, I think one of the 
things that always drives me bananas — 
in fact I resigned from several authors' 
guilds on this principle — is this idea 
you should never give anything away. 
Your words have to have some absolute 
value. The idea that, once you establish 
that you’re a dollar-a-word man, how 
dare you ever give something away. As 
if you’re destroying the marketplace for 
everyone else.

Well that’s insanity! Right now I’m 
flinging thousands of words at you for 
nothing, and with delight. And later 
today I’ll go and write seventy-five 
words that someone will idiotically pay 
me something like $300 for, because 
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it’s going to appear on a particular 
commercial website. And then I’ll go 
and work on my novel where I don’t 
know what the fucking word rate is. You 
know? Who cares! It’s ridiculous to think 
there’s a fixed value. The value is that 
in my participation there are occasions 
where I can get paid — God bless that 
system — but to think that there’s some 
way to fix this completely with some 
kind of bogus professionalisation — it’s 
not like that. Language is much too 
miasmic, and it’s much too participatory. 
You know? I mean, should I charge my 
wife for our pillow talk!? What are we 
talking about!?

You mean    
that there’s something 
innate in us, which 
means we can regulate 
this for ourselves? 
That it’s not a legal or 
economic battle, actually, 
but a humanistic one?

Yeah, I’m much more interested in the 
humanistic side. I have some political and 
legal beliefs, which are quite ordinary 
by terms of this discussion, and are not 
original to me. All you have to do is read 
one of Lessig’s books — let alone five of 
them, or all of them as I’ve done — to feel 
it’s just ridiculous that copyright has been 
extended in its duration for the number 
of years it has. It makes no sense at all. It 
should be rolled way, way back.

So there’s a legal belief. But to me, 
this kind of tinkering is subsidiary by 

far to what arouses my passion, which 
is that we should feel differently about 
these things. And that’s where the crucial 
text for me is not Lessig but Lewis Hyde 
with his gift economy. The idea that we 
are already participants, helplessly, in 
a modelled activity. As artists, we are 
practitioners of a culture that straddles 
this prosaic mundane world of artefacts 
or texts that can be bought and sold, and 
something quite holy in its way, which is 
a form of communality, of transmission 
and culture that is unquantifiable and 
mixed up in a beautiful way.

What I mean is: we have to articulate, 
and describe, but not think we can 
somehow solve or finish.
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Adventures 
in Copying  

When Esther Meijer, under her label Nieuw Jurk, 
felt that some H&M leggings were suspiciously 
similar to some she had designed and sold before, 
she did what many people have tried to do: take a 
large company to court. After getting legal advice 
about the cost and risk of trying to sue a large 
company, she decided not pursue the issue and — 
creativity springs from unlikely places — decided 
to make a film about designers’ views on copying 
instead.

The film, The Right to Copy (no blood 
relation) gathers the views of fashion designers 
from across the globe. We asked Esther whether 
the film changed her view about being copied and 
how copyright might be good or bad for an artist 
who make some money from her work but isn’t an 
established name.
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Have  
your views on copying 
changed since making 
the film?

My view totally changed. You know, 
we can’t deny the way society is going: 
how it is now with the internet, with 
social media, with everything being 
online — I think H&M probably scouted 
my design using photos from Amsterdam 
Fashion Week or something. There's 
probably somebody working at H&M 
scouting the internet but also travelling 
to different cities and checking out 
independent brands and stuff, in shops, 
and copying what they see.

You know, somebody stole my ideas 
but I just come up with a collection 
and a project related to the idea of 
stealing and copying, and I think you 
can evolve as an artist when things like 
this happen. Other people are doing it 
too: Droog [a Dutch design company] 
did a very interesting project as well. 
They get copied a lot in China but the 
replicas sometimes have more interesting 

elements than the originals, so they 
began the project 'The new original', and 
they made a whole collection around the 
idea of copying those replicas.

You know, my opinion isn’t very 
important. It’s up to the viewer of 
the film to start thinking about these 
concepts. That’s my main goal.

So now you   
don’t mind be copied?

Well, it’s flattering at first. But it’s 
happened a few times now — some Asian 
factories copied my stuff since I showed 
in Taiwan — and then it starts not to feel 
very cool. It’s difficult to make money as 
a fashion designer. Especially as a Dutch 
fashion designer. That’s the thing that’s 
difficult about using each other’s ideas, I 
think. It’s still about money.

But H&M,  
for example. If you’d held 
copyright on the design 
they copied, it wouldn’t 
necessarily mean you’d 
make more money, it 
just means they wouldn’t 
make any money. One 
thing came out in your 
documentary — the 
idea that the bigger you 
become, the less people 
think you have a right to 
retain copyrights.
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But there are people in between, 
you know. For me it’s a playful thing. 
But there are also labels in between the 
smaller designers, like me, and the big 
brands. There are Dutch brands that do 
sell, but don’t become that successful or 
rich, because of stuff like this.

It’s just really different for creative 
designers, who struggle to make a 
living. I’m personally open to new ways 
of approaching the subject but that’s 
because of the way I work. I’m not afraid 
people will steal my ideas because I have 
new ideas all the time. But if you have 
one shirt that’s a bestseller, for example, 
and people starting copying that shirt, 
then I think it hurts.

That copying,    
though: that’s also an 
incentive to think of 
something new. Isn’t that 
good for culture?

But there’s a big difference between 
a creative designer like me, and a mid-
level designer like Bas Kosters — as one 
example — and then labels like Pigalle. 

For me, it works as a tongue in cheek 
thing. It’s my way of getting attention for 
my work as an artist and designer but for 
brands that are commercially successful, 
or designers that are commercially 
successful, they can’t sell anything 
anymore. It really takes away the money 
from the people that deserved it.

It seems like,     
in the Netherlands, there 

aren’t that many 'fake' 
goods.

No, not really. But I heard that in 
Korea there’s even a fake Boy London 
store. Stuff like that, it is a problem. It’s 
only funny until a certain point. A lot 
of creative people I interviewed were 
very frustrated. And it really blocked 
their creativity. In one way I don’t really 
understand that because I think you can 
just make up something else — but if 
it’s happening to you a lot, then I don’t 
know.

But there are designers playing with 
those ideas anyway. Another guy I 
interviewed, his label is Freak City, and 
he blends everything together. He’s based 
in L.A. He makes a mix of, I don’t know, 
a Fubu logo with a Louis Vuitton logo. 
Everything together. At first I thought 
that wasn't very creative. But actually, 
originally he’s a graffiti artist, and 
he’s using his clothing to show people 
something about American culture; 
about what branding really is.

That was really cool — he was such 
a dope dude. Now I totally understand 
where he’s coming from. And actually 
Fubu contacted him to do a project.

So many      
things approach their 
subject in that way. If you 
think of hip hop as one 
example: it’s a genre born 
of borrowing, parodying, 
sampling.
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And actually, in one of my previous 
collections my print designer produced a 
t-shirt for me with Mickey Mouse’s hand 
on it and also the guy from the band 
KISS’s big tongue. So I do it myself as 
well. I think it’s cool, and it’s interesting. 
And it’s young, and fresh, you know.

Sometimes you can’t remember what 
inspired you in the first place. Once 
I made a print of neon letters for a 
previous collection, and I just Googled 
‘neon letter’. And I made a placement 
print with all these neon letters, and with 
smileys and stuff. And one morning I 
woke up and my Instragram was blowing 
up with haters! And they were all friends 
of an artist who were saying “You stole 
our friend’s smiley!” They were really 
intense people, and they were so mad. I 
just apologised — I didn’t think about it at 
the time, that a neon letter could be art. 
So I used it. But then I just told her I was 
sorry and that I’d change the print. And 
I did. But it was really scary, how people 
can respond to that kind of thing. And 
I don’t even make money with it. Okay, 
she doesn’t know that, but it is a taboo; 
it is a big thing. If she’s worried that I’m 
going to make a lot of cash with it, then 
she’s like “Fuck off.” Scary!

And of course, the smiley face — like 
the leggings that I think H&M copied of 
mine, they had smiley faces on the knees. 
I didn’t invent the smiley face.

No, of course!
I’d never be like she was, you know. 

But maybe for her it was different. I also 
had this guy in the documentary, a really 
young guy, he made a 'Ballin Amsterdam' 

snapback cap, which of course was 
originally 'Balmain Paris'. And then Brian 
Lichtenberg, a designer from LA, he had 
already made a cap with 'Ballin Paris' on 
it, and then this dude — he’s from my 
hometown, actually, he’s like 18 — he’d 
made this cap and was like “... no, I didn’t 
know about Brian Lichtenberg. Don’t 
say it in the documentary, it’s bad for my 
image!”

It’s so interesting — everybody recycles 
and steals. They call these kinds of things 
'mock designs' I think. Like things that 
have written on them instead of 'Chanel', 
or the 'Ballin' designs; the parody names 
and designs. I was like “Okay, so you 
really feel it’s your concept?” For me it’s 
not, it’s Balmain. The designers see it as a 
creation, still.

Somehow, copying 
feels acceptable when 
it’s considered parody — 
then we call it 'mock' and 
not 'fake'.

You know, walk around the city centre 
of Amsterdam and it’s all fake Chanel 
drip logos and stuff. It’s crazy. I spoke 
to a woman who works on a market 
here in Amsterdam, and she told me an 
acquaintance of hers got a letter from 
Chanel about selling fakes.

That’s what’s cool about Freak City, 
the guy from LA. He just does it, and 
then sometimes he gets a letter with a 
warning, and that’s about it — because 
what are they really going to do?  
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But     
with the smiley copyright 
collection — writing 
public domain on stuff, 
copyright on stuff. Is 
it ironic? Do you want 
people to copy it?

Yeah, of course! It’s super ironic. It’s 
all a joke. The little copyright symbol 
— yeah it’s all a joke. But it was funny, I 
took the designs with me to China and 
asked a factory there: can you produce 
this? They didn’t blink an eye. They 
didn’t see the joke.

I gave them everything — technical 
drawings, prints, the designs. And I went 
to the factories. I Googled them: 'replica 
KDZ', replica Hood by Air', the brands 
that are kind of similar to my brands, like 
streetwear, that they reproduce and sell 
at markets. And I gave everything away.

They were discussing combining my 
ideas with other stuff that sells well. I 
ordered two hundred t-shirts from one 
factory and afterwards they said to me: 
“Oh but we have fabric leftover. Can we 
make stuff and sell it?” I was like “Oh 
okay, cool.”

Has anything      
happened with that since 
you went?

Well, that’s so difficult to know. Of 
course, you hope that it will boom and 
you’ll find it everywhere but it’s invisible 
for me. I’m a small player of course, 

so they’d only use my designs or the 
aesthetics and then maybe put a Hood 
by Air label in it or something. I went 
to the showrooms and they have Carl 
Lagerfeld mixed with all kinds of street 
brands in one t-shirt, and Chanel as well, 
all together.

Let’s say      
a ton of people copied 
the smiley copyright 
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collection. Then one of 
them shoots to fame. 
Would you try to claim 
ownership?

Yeah, if it shoots to fame, then of 
course. Come on. I worked really hard 
for it. It really depends but if somebody 
was really successful with it, it sucks 
because the only reason why I’m not is 
because of my reach. So if it’s already 

somebody that has that reach or 
credibility, then it’s not fair to use my 
idea. It really depends I think.

So how      
do we get the right 
balance between copying 
and free ideas?

Well if young people, like fashion 
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students, copy me — then fine. With 
H&M it was already so difficult to do 
anything about it. They don’t take any 
money away from me, so that was fine 
too. But like if a designer that works in 
the same field as me was to do it, then 
it’d be different. Then it’s more about 
respect, I think.

What       
if they did it but 
attributed you?

Well, then I’d still like to get a 
percentage cut. Because I want to pay my 
rent! Of course, it’d be kinda cool if a big 
brand asks me “Can we use your idea, 
and of course we’ll pay you a percentage 
of sales?” Then go for it! Even under 
their name. I wouldn’t care. Nike, if they 
pay, they can use it — of course. But 
that’s how it works, you know.

But it’s only because I don’t really 
make a lot of money. I don’t know if it 
would be different if I was bigger. I still 
work freelance to pay my rent. If that 
was different, maybe I wouldn’t care so 
much. But it’s also my education, fashion 
design — the only thing I can make my 
money with is my ideas. That’s the other 
side of the story. It’s my profession. 
That’s why you have to be paid if people 
use your ideas in that way, if they copy it 
in that way.

I don’t think there’s a single true or 
false view.  My copyright collection, it’s 
only tongue in cheek.

Doesn’t it all      
come back to that fine 
line between influences, 
inspiration, ownership?

The guy at Pigalle, he told me he didn’t 
mind people copying him because then 
poor kids could also buy his stuff. That’s 
also interesting, I think. I think saying 
something like that is also about image 
— but that’s also part of the discussion, 
making money or not, giving something 

back to society.

It’s almost  
as if we think it’s 
okay to produce a 

copy of a well-known 
brand, because whether 

they do or not, there’s 
a perception that they 
make enough money.
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Yeah, like they’re make enough money 
anyway so why not?

And  
there’s a perception 
too that spending a lot 
of money on clothes is 
wasteful. Which hurts 
smaller designers because 
they are working in 
smaller runs so have to 
charge more money.

Yeah, because everything is handmade. 
My stuff is expensive. I don’t want it 
to be, but that’s because I don’t mass 
produce. I would love it to be accessible 
for young people.

And then the large brands, like 
Chanel. So much of their stuff is surely 
mass produced but it’s still prohibitively 
expensive.

And the fake 
stuff is produced in 
the same factory, with 
the same booklets and 
everything.

Then why shouldn’t somebody be able 
to copy Chanel and there not be any legal 
problems?

If they copy it in a creative way, then 
make money from it — then that’s cool. 

But if it’s a total rip off, and you make 
money with it — why would you do it? 
Jan Jansen, the shoe designer, said that 
if a lot of people are fed because of the 
work being done to produce those fakes, 
maybe it’s a good thing.

But if the fakes 
are made in the same 
factory, to the same 
specs, and can be sold 
for half the price, what’s 
wrong with that?

Yeah, it’s difficult to answer.

You’re  
concerned for the 
designers themselves?

Yeah, but also you’re selling away a 
part of a brand’s name. It’s difficult. I 
know what you mean — but if everybody 
was doing stuff like that it’d be a mess. 
Everybody would make Nike sport shoes.

 It’s also the philosophy and the image 
of a brand or the history that’s important, 
I think. If you’re younger, what does it 
say if you wear an Adidas t-shirt? That’s 
the magic of branding. You’d miss that.
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